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(2) Reasonable alternatives to the proposal, and

(3) Mitigation measures to minimize any significant adverse environ-
mental impacts of the proposal.

{b) Recommendations from the department shall consider the relevant
portions of policies declared by the state legislature and the commission
dealing with the management of fish and wildlife resources.

(c) Recommendations received from any person other thar the depart-
ment shall be considered as a commenit on, or counter proposal to, the rec-
ommendations received from the department, and a written response
shall be preparcd by the department.

(d) The commission will evaluate proposals accordmg to how well the
recommendations would achieve the purposes and policies of fish and
wildlife management described in the Fish and Game Code, and in Divi-
sion 1, Title 14, California Administrative Code.

(e} After receipt of the recommendation from the department, the com-
mission shall consult with all other public agencies having jurisdiction
by law with respect to the activities invoived in the recommendation.

(f) Notice of the filing of the recommendation by the department shall
be made to the public following the statutory requirements of the Fish and
Game Code. The netification shall be provided early enough that people
will have at Jeast 30 days, or until the next meeting, whichever occurs
first, to respond to the recommendation before the commission takes its
action. Notice shall also be mailed to any persan who requests in writing
such natification,

(g) The commission will not adopt regulations as proposed if there are
feasible alternatives or feasible mitigation measures available which
would substantially lessen any significant adverse impact which the ac-
tivity may have on the environment, unless specific economic, social or
other conditions make infeasible such project alternatives or such mifiga-
tion measures. .

(h) The final action on the adopting of regulations shall include the
written response of the commission to significant environmental points
raised during the evaluation process by other public agencies and mem-
bers of the public, Responses to comments received prior to the final pub-
lic meefing when the commission must take its action will be prepared
in writing prior to the meeting. Responses to comments received at the

final meeting may be made orally by the commission during the meeting, -

Such oral responses will be included in the official written minutes of the
meeting.

(i) Notice of the adoption of a regulation adopted pursuant to Section
21080.5, Public Resources Code, shall be filed with the Secretary for Re-
sources. The notice shall be available for public inspection and shall re-
main pested for a period of 30 days.

NOTE: Authority cited: Section 21080.5, Public Resources Code, and Section
15050 of the State EIR Guidelines. Reference: Section 21080.5, Public Resources
Code, and Section 15030 of the State EIR Guidelines.

HisTORY
1. New section filéd 10--19-76; effective thirtieth day thereafter (Register 76, No.
43).

2. Amendment of subsection {(a) filed 3-15-77 as an emergency; effective upon
filing (Register 77, No. 12).

3. Certificate of Compliance filed 7-8-77 (Register 77, No, 28).

4. Amendment of subsection (a} filed 7-8~77; effective thirtieth day thereafter
(Register 77, No, 28),

5, Amendment of NOTE filed 7—16-81; effective thirtieth day thereafter (Register
81, No. 29).

6. Renumbering of Section 3.90 to Section 781.5 filed 2~17»82 des; ghated effec-
tive 3-1-82 (Register 82, No.8).

-Chapter 5. Fish and Game Commission,
Wildlife Conservation Board, and
Department of Fish and Game—Conilict of
Interest Code
NOTE: It having been found, pursuant to Government Code Sec-

tion 11344, that the printing of the regulations constituting the Conflict
of Interest Code is impractical and these regulations being of limited and
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particular application, these reguiations are not published in full in the
California Code of Regulations. The regulations are available to the pub-
lic for review or purchase at cost at the following locations:

FISH AND GAME COMMISSION

1416 NINTH ST,
SACRAMENTO, CALIFORNIA 95814

WILDLIFE CONSERVATION BOARD
1807 13TH STREET, SUITE 2061
SACRAMENTO, CALIFORNIA 93814

DEPARTMENT OF FISH AND GAME
1416 NINTH ST.
SACRAMENTOC, CALIFORNIA 95814

FAIR POLITICAL PRACTICES COMMISSION
428 “I" STREET, SUITE 450 )
SACRAMENTO, CALIFORNIA 93814
ARCHIVES
SECRETARY OF STATE
1520 0" ST,
SACRAMENTO, CALIFORNIA 95814
The Conflict of Interest Code is designated as Chapter 5 of Title 14 of
the California Code of Regulations, and consists of sections numbered
and titled as follows:
Section
182, General Provisions
Appendix
NOTE: Authority cited: Section 87300 and 87304, Government Code, Reference:
Sections 87300, et seq., Government Cade,
HisTorY
1. New Chapter 5 (Ariicles 1-5, Sections 782-786.7) filed 11-9-77,; effective thir-
tieth day thereafter. Approved by Falr Political Practices Commission 10477
(Register 77, No. 46},

2. Repealer of Chapter S-(Article 14, Sections 782-786.7) and new Chapter 5
(Section 782 and Appendix) filed 2-26-81, effective thirtieth day thereafter.
Approved by Fair Political Practices Commission 12-1-80 (Repister 81,No.9).

3. Amendment of Appendix filed 1-20-87; effective thirtieth day thereafter, Ap-
proved by Fair Political Practices Commission 10-14--86 (Register 87, No.4).

4, Amendment of Appendix filed 1-21-93; operative 2—22-93, Submitted to GAL
for printing only pursnant to Government Code section 11343 .8, Approved by
Fair Political Practices Commiasion 11-9-92 (Register 93, No., 4),

5. Amendment of chapter heading, contact information, section and Appendix
filed 6-9-2005; operative 7-5-2005. Approved by Fair Political Practices
Commission 442005 (Register 2005, No. 23).

"Chapter 6. Regulations for Implementation

of the California Endangered Species Act

Article 1. Take Prohibition; Permits for
Incidental Take of Endangered Species,
Threatened Species and Candidate Species

§783.0. Purpose and Scope of Regulations.
This article impiements Section 2080 and Section 2081 of the Fish and

* Game Code. This article does not affect the Department’s authority to au-

thorize take pursvant to any other provision of this division,

NOTE: Authority cited: Sections 702 and 2081{d}, Fish and Game Code. Refer-
ence: Sections 2080 and 2081, Fish and Game Code, -

History
1. New chapter 6, article 1 (sections 783.0-783.8).and section filed 12-30-98; op-

erative 12~30£8 pursuant to Government Code section 11343 4(d) (nglstcr
99, No. 1).

§783.1. Prohibitions.

{(a) No person shall import into this State, export out of this State or
take, possess, purchase, or sell within this State, any endangered species,
threatened species, or part or product thereof, or atternpt any of those acts,
except as otherwise provided in the California Endangered Species Act,
Fish and Game Code Section 2050, et seq. (“CESA™), the Native Plant
Protéction Act, the Natural Community Conservation Planning Act, the
California Desert Native Plants Act, or as authorized uuder this article in
an incidental take permit.

Register 2005, No. 23; 6—10--2005
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(b) Subsection (a) applies to any species designated as a candidate spe-
cies under Section 2074 2 of the Fish and Game Code ifthe Commission
has issued notice under Section 2074 4.

{c) Department wildlife management activities. The possession or
take of endangered, threatened, or candidate species by employees and
agents of the Department for scientific, educational and management
purposes, and for law enforcement purposes, is not prohibited,

{d) Take of insecls, The luke of Insecis and other invertebrates that are
not fish as defined in the Fish and Game Code is not prohibited.

NOTE: Authority cited: Sections 702, 1001, 2081(a) and 2081(d), Fish and Game
Code. Reference: Sections 2080, 2085, 2062 and 2067, Fish and Game Code,

HISTORY

1 New section filed 12-30-98; operative 12-30-98 pursuant to Government
Code section 11343 .4(d) (Reglster 99, No. 1).

§ 783.2. Incidental Take Permit Applications.

(a) Permit applications. Applications for permits under this amcle
must be submitted to the Regional Manager, Each application must in-
clude all of the following:

(1) Applicant’s full name, mailing address, and telephone number(s),
If the applicant is a corporation, firm, partnership, associafion, institu-
tion, or public or private agency, the name and address of the person re-
sponsible for the project or activity requiring the permit, the president or
principal officer, and the registered agent for the service of process.

(2) The commeon and scientific names of the species to be covered by
the permit and the species’ status under CESA, including whether the
species is the subject of rules and guidelines pursuant to Section 2112 and
Section 2114 of the Fish and Game Code.

(3) A complete description of the project or -activity for which the per-
mit i§ sought.

(4) The location where the project or activity 15 to ogeur or to be con-
ducted.

(5) An analysis of whether and to what extent the project or activity
for which the permit is sought could result in the taking of species to be
covered by the permit. o

(6) An analysis of the impacis of the proposed taking on the specjes,

(7) An analysis of whether issuance of the incidental take permit
would jeopardize the continued existence of a species. This analysis shall
include consideration of the spgmes capablllty 0 survive and reproduce,
and any adverse 1mpacts of the taking ofi those ab111t1es in 11ght of (A)
known population trends!{B) knowsi thireats to the species; and (C) rea-
sonably foreseeable impacts on the species from other refated projects
and activities.

(8) Proposed measures to thifiitize and fiilty mltlgate the 1mpacts of
the proposed.taking.

A Eroposed plan to monitor comphance w1th 1 the m;]glm;zatlon anc
mitigation measires and the effectivenéss of the‘ieastres. i

{10) A description of the funding source and the level of funding avail-
able for implementatioh of the minimization and rmtlgauon measufes.

(11) Certification in thé following language:”

I certify that the information subinitted in this apphcatlon is complete
and accurate fo the best of hy knowledge and belief. T understand that any
false statement herein may subject me to Susperision or revocation of this
permit and to civil and criminal penaltles undér the laws of the State of
California.

(b} Information requirements; consultation with Department. Re-
sponses to the requirements of section 783.2(a)}(5)~(a)(9) shall be based
on the best scientific and other information that is reasonably available.
At an apphcant § request, the Department shall, 10 " the greatest extent
practicable, consult with the applicant regarding the prepa.ratlon of aper-
mit application in order to ensure that it will meet the requ1remants of this
_ articlewhen submitted to the Department. An analysis prepared pursuant
to state or fedefal laws otlier thian CESA that meets thé 1 requlrements of
séction 783.2 and 783.3 may be subrmtted i ad mc1denta1 take permit
application.

NOTE: Authority cifed: Sections 702 and 2081(d), Fish and Game Code. Refer-
ence: Section 2081(b) and (c), Fish and Game Code, :
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HisTorY

1. New section filed 12-30-98; operative 12~-30-98 pursuant to Government
Code section 11343 .4(d) (Regjster 99, No. 1).

§ 783.3. Compliance with the California Environmental
Quality Act.

{a) Department as responsible agency, In-general , the Department will
be aresponsible ageney for purposes of issuing an incidental take permit
where another public agency must approve the project or activity for
which the permit is sought and the otheragency has taken the lead agency
rolerfor purpeses of compliance with the-California Environmental Qual-
ity Act, Public Resources Code section 21000, et seq. (“CEQA™). Where
the Department will be a reéponsible agency for purposes of CEQA, the
Tollowing must be included in the permit application required by section
783.2:

(1) The name, address, telephone number and contact person of the
lead agency.

{2) A statement as to whether an environmental impact report, nega-

- tive declaration, mitigated negative declaration, initial study has been

prepared or is being considered, or whether another document prepared

pursuant to a regulatory program certified pursuant to Public Resources

Code section 210805 (and listed in title 14, California Cbde of Regula-
tions, section 15251) has been prepared or is being -considered.
(3) At the option of the applicant, a notice of preparation, notice of de-

" termiration, or draft or final environmental document may be attached,

(b} Department as lead agency. In general, the Department will act as
the lead agency for purposes of CEQA where i3suance of the incidental
take permit is the only public agency action subject to CEQA that will be
taken with regard to the project ar activity for which the permit is sought.
Where the Departmeni will act as a lead agency for purposes of issuing
an incidental take permit, the permit applicant, in addition to the informa-
tion required by section 783.2, shall provide sufficient information to en-
able the Department to determine whether the project or activity for
which a permit is sought, as proposed, may result in significant adverse
environmental effects in addition to the fmpacts of taking analyzed pur-
suant to section 783 .2, and,if so, whether feamble alternatives or feasible
rrutlgatlon measures would avoid or substantially lessen any such signifi-
cant adverse effects. In such cases, each application shall include an anal-
ysis of all potentidlly significant adverse environmental effects which
may result from the project or activity, and either{1) a discussion of feasi-
ble alternatives and feasible mitigation measures to avoid or substantially
lessen any significant adverse environmental effects or (2} a statemnent
that, because the applicant’s analysis of the proposed project showed that
the proposed project would not have any significant or potentially signif-
icant effects on the environment, no alternatives 6 niitigation measures
are proposed to avoid or substaritially lessen significant effects on the en-
vironment. This statement shall be supported by documentation describ-
ing the potential effects examined in reaching this conclusion. If the anal-
ysis identifies significant adverse environmental effects for which
feasible mitigation measures are not available, it shall also include a
statement describing any specific environmental, economic, Jegal, so-
cial, technological, or other benefits which might justify {he significant
environmental effects of the project or activity. The analysis and infor-
mation required by this section shall be provided to the Departmeént as
soon as reasonably practicable following the submission of a permit
application.

NOTE: Authority cited: Sections 702 and 2081(d), Fish and Game Code; and Sec-
tion 21080.5, Public Resources Code, Reference: Section 2081(b), Fish and Game

Code; and Sections: 21002.1, 21069,'21080.1, 21080.3, 210804, 21080.5 and
21165, Pubhc Rcsources Code

. Hm ORY

1. New séction ﬁled 12—30:98 opefative 12-30-98 pursuant to Government
Code section 11343.4(d) (Reg}ster 99, No. 1).

§783.4.

() Issuance criteria, If an application is submiited in accordance with
section 783.2 and section 783.3, the Director shalt decide whether or not

Incidental Take Permit Review Standards.

Register 2005, Mo, 23; 5~ 10-2005
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" an incidental take permit should be issued. A permit may only be issued

if the Director finds that:

(1) The take authorized by the permit will be incidental to an otherwise
lawful activity. ‘

{2) The applicant will minimize and fully mitigate the impacts of the
take authorized under the permit. The measures required to meet this ob-
ligation shall be roughly proportional in extent to the impact of the autho-
rized taking on the species. Where various measures are available to meet
this obligation, the measures required shall maintain the applicant’s ob-
jectives to the greatest extent possible. All required measures shall be ca-
pable of successful implementation. For purposes of this section only,
impacts of taking include afl impacts on the species that result from any
act that would cause the proposed taking.

(3) The permit will be consistent with any regulations adopted pur-
suant to Fish and Game Code Sections 2112 and 2114,

(4) The applicant has ensured adequate funding to implement the mea-
sures required under the permit to minimize and fully mitigate the im-
pacts of the taking, and fo monitor compliance with, and the effectiveness
of, the measures,

(b} Ne incidental take permit shall be issued pursuant to this article if
issuance of the permit would jeopardize the continued existence of the
species. The Department shall make this determination based on the best
scientific and other information that is reasonably available, and shall in-
clude consideration of the species’ capability to survive and reproduce,
and any adverse impacis of the taking on those abilities in light of

(1) known population trends;

(2) known threats to the species; and

(3) reasonably foreseeable impacts on the specws from other related
projects and activities,

{c) Permit conditions. Every permit issued under this article shall con-
tain such terms and conditions as the Director deems necessary or appro-
priate to meet the standards in this section, In determining whether mea-
sures are capable of successful implementation, the Diractor shall
consider whether the measures are legally, technologically, economical-
ly and biologically practicable. This provision does not preclude the use
of new measures or other measures without an as yet established record
of success which have reasonable basis for utlhzatmn and a reasonable
prospect for success.

NOTE: Authority cited: Sections 702 and '2081(d}, Fish and Game Code, Refer-
ence: Sections 2081(b) and (¢), Fish and Game Code.

HisTorY

1. New section filed 12-30-98; operative 12—30~98 _pursuant to Government
Code section 11343 4(d) (Reglster 99, No. L),

§783.5. Incidental Take Permit Processi-

(a) The Director shall review and render a decision regarding inciden-
tal take permit applications in accordance with this section. On-site in-
spections by the Department may be required prior to a final decision by
the Director.

(b) Initial review. The Department shall complete an initial review of
each incidental take permit application within 30 days of receipt. If the
Department determines that the application is complete, it shall noiify the
applicant that the application has been accepted and shall commence re-
view of the permit application in accordance with section 783.5{c) or sec-
tion 783.5(d), as applicable, This determination shall be based solely on
whether the applicant has provided information responsive o each re-
quired element of sections 783 .2 and 783.3 and shall not be based on the
merits of the application. If an incomplete ar improperly executed appli-
cation is submitted, the Department shall return the application to the
applicant with a description of the deficiency. The applicant shall have
30 days from receipt of the returned application to correct the deficiency
and re—submit the application. If the Department takes no action within
30-days of receipt, the application shall be deemed complete. The Depart-

" ment may require supplementary mformation during the application re-

view process after the application is determined to be complete, or is
deemed complete, pursuant fo this subsection.
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(c) Department as CEQA responsible agency, If the Depariment is a
responsible agency for purposes of CEQA, the Department shall act in
accordance with California Code of Regulations, tifle 14, section 15096
and other applicable provisions of CEQA and the CEQA Guidelines,
California Code of Regulations, title 14, section 15000, et seq.. The Di-
rector shall decide whether an incidental take permit can be issued under
this article, in accordance with CEQA and the CEQA Guidelines, based
on a review of the application; the environmental impact report, miti-
gated negative declaration or negative declaration, or other environmen-
tal documentation prepared pursuant to a regulatory program certified
pursuant to Public Resources Code section 21080.5 (and listed in title 14,
California Code of Regulations, section 15251), prepared by the lead
agehcy; the lead agency’s findings under Section 21081 of the Public Re-
sources Code; and auy other available, relevant information included in
the record by the Department.

(1) ¥f the Department determines that it will not proceed with any of
the actions specified in California Code of Regulations, titie 14, section
15096(e), the Director shall approve the application and issue a permit,
or deny an application, in accordance with this article as soon as possible
and no later than the latest of the following dates:

(A) 90 days from the date on which the Jead agency approved the activy-
ity. However, the Department shall, at the request of the applicant, com-
mence processing the application as soon as the information necessary
to commence the processing is available,

(B) 90 days from the date on which the application was accepted as
complete by the Department. ‘

* (C) If the Department makes a written finding that additional time is
necessary due to the complexity of the application or the scope and dura-
tion of the requested permit, the 90 day periods for acting upon the permit
application may be extended an additional 60 days to at total of 150 days.

(2) If the Director decides to approve the application, the Director shall
make findings substantiating compliance with section 7834 and shall
make the findings required of a CEQA responsible agency wnder Califor-
nia Code of Regulatlons title 14, section 15096(h). The Director shall
then issue the incidental take permit. Within five working days after the
issuance or amendment of a permit, the Department shall file a notice of
determination under California Code of Regulations, tifle 14, section

Yk : S dehy s application; the. Bitector dhalf
return the apphcanon to the apphcant thh a written statement of the basis
for the denial and a description of any measures the Director deerns nec-
essary in order for the application to be approved.

{d) Department as lead agency. If the Department is the lead agency
under CEQA for purposes of issuing an incidental take permit, the appli-
cation shall be reviewed, and approved or denied in accordance with this
subsection. The Director shall approve an application and issue a permit,
or deny the application , under this subsection no later than 120 days from
the date on which the completed application is accepted as complete by
the Department; provided, however, that the Department may extend this
time to no later than 180 days from the date the application is accepted
upon a written finding that the extension is necessary due to the complex-
ity of the application or the scope and duration of the requested permit.

(1) Review of environmental analysis. After accepting a completed
application, the Department shall review the analysis submitted by the
applicant pursuant to section 783.3 and make any revisions that the Di-
rector deems necessary or appropriate to comply with CEQA.

(2} Notice of Public Availability of application.

{A) Public review and comment. Once the Department has reviewed
and revised the analysis, it shall make the application and analysis avail-
able for public review at the headquariers of the region in which the appli-
cation was submitted and shall distribute copies of a Notice of Public
Availability. A minimum of 30 days following distribution of the Notice
of Public Availability shall be allowed for public review and comment
regarding the application. The Notice of Public Availability shall include
the following:

Repister 99, No, 1; 1-1-99
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1. the nane of the applicant;

2. a brief description of the project or activity for which the permit is
scught and its location;

3. the common and scientific names of the species to be covered by the
permit; )

4., the date on which the Department accepted the application;

5. a description of how copies of the application and analysis can be
obtained;

6. the name and telephone number of a contact person within the De-
partment who can answer questions regarding the application; and

7. a statement that the Department secks written comments from the
public regarding the application and analysis, an address to which the
comments should be sent, and the deadline for submission of the com-
menfs.

(B) Distribution of notice, Copiss of the Notice of Public Avatlability
shall be distributed as follows: _

1. A copy shall be sent to the office of the County Clerk of the county
in which the proposed project or activity would take place and, if applica-
ble, to the planning department of the city with jurisdiction over the proj-
ect or activity, for posting at the customary place for posting environmen-
tal matiers.

2.1f the Director determines that the proposed projsct or activity is of
Statewide significance, a copy shall be flled with the Office of Planning
and Research.

3. A copy shall be sent to any other person upon written request,

4. Copies of the Notice of Public Availability may also be posted or
made available at such other locations as the Director deems desirable
and feasible to provide adequate public notice.

(3) Consultation. Concurrent with the distribution of the Notice of
Public Availability, the Department shatl consult with, and request writ-
ten commients from, all public agencies with jurisdiction by law over the
project or activity for which the permit is sought.

(4) Response to comments. The Department shall prepare a written
summary and response to all significant environmental points raised dur-
ing review of the application.

(5) Issuance of permit, The Director’s decision regarding the applica-
tion shall be based on the application and analysis, the written summary
and response to significant environmental points, and any other avail-
able, relevant information included in the record by the Department. The
Director shall determine whether oz not to issue an incidental take permit
pursvant fo this article and, in addition, shall determine whether the proj-
ect or activity, as proposed, may result in any significant adverse environ-
mental effects in addition to the impacts of taking species to be covered
by the permit, and, if so, whether feasible alternatives or feasible mitiga-
tion measures would avoid er substantially lessen any significantadverse
effects. The Director shall not approve the application, as proposed; if
there are feasible mitigation measures or alternatives which would sub-
stantially reduce-any significant adverse effects. If significant adverse ef-
fects will likely result even after the inclusion of fédsible mitigation mea-
sures or alternatives, the Director may approve the application if the
Director first makes findings in accordance with the provisions of See-
tion 21081 of the Public Resources Code.

(A) If the Director decides to approve the application, the Director
shall make findings substantiafing compiiance with section 783 .4-and
this subsection (d)(S) The Dlrector shall then issue the incidental take
permit, :

(B) If the Director dec1des to deny the dppllcamon the Director shali
return the application to the applicant with a written statement of the basis
for the permit denial and a description of any measures the Director
deems hecessary in order forithe application to be approved,

(6) Notice of decision. Within five working days of issuing an inciden-
tal take permit or denying an applicatiort under this subsection(d), the Di-
rector shall file a Notice of Decision, which indicatss whether the pro-
posed permit will, or will not, have a significant effect on the
environment, with the Secretary of the Resources Agency. The Notice of
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Decision shali include a statemnent that the Director approved the applica-
tion and has issued an incidental take permit, or that the Director denied
the application.

NOTE: Authority cited: Sections 702 and 2081(d), Fish and Game Code; and Sec-
tion 21080.5, Public Resources Code. Reference: Section 2081(b}, Fish and Game

Code; .and sections 21002.1, 21069, 21080.1, 21080.3, 210804, 21080.5 and
211635, Public Resources Code. .

HisTORY

1. New section filed 12-30-98; operative 12-30-98 pursnant o Government
Code section 11343 4(d) (Revflster 99, No. 1).

§ 783.6. General Permit Conditions.

The following provisions apply to all permits issued under this article,

(a) Assignment or transfer of permit,

(1) Except as provided in subsection {2)(2) below, no mmdental take
permit shall be assigned or transferred without the written consent of the
Departrrient, which shall not be unreasorably withheld,

(2) With written notice to the Department, any permit may be assigned
or transferred without the approval of the Department in the following
circumstances: )

(A) The sale, merger, annexation, consolidation or other acquisition
of an institutional, corporate or public entity permit holder by another en-
tity.

(B) The transfer of a petmit from a natural person to the mst[tutlonal
corporate,-or public employer of such individual.

(C) As security for a debt under the provision of any mortgage, deed
of trust, indenture, bank credit agreement, or similar instrument.

(b) Renewal of permits,

(1) Applicants for renewal must submit a written application to the Re-

.gional Manager atleast 60 days prior to the expiration date of the permit.

Applicants must ceriify in writing that al] statements and information in
the origirial application remain current and correct, unless previously
changed or corrected. If the information is no longer current or correct,
the applicant must provide corrected information,

~(2) Renewal criteria, The Director shall renew a permit if the applica-
tion meets the standards in section 783.4.

(3) Continuation of permitted project or activity, Any person holding
a valid, renewable, incidental take permit who has submiited a timely
application for renewal , may continue the activities authorlzed by the ex-
pired permit until the Director has acted on such person’s application for
renewal.

(c) Amendment of permit. :

(1) Permittee’s request. Where citcumstances have changed so that a
permittes desires to havé, any-condition of a permit modified, such per-
mittee must submit an application and supporting information in confor-
mity’ w1th thlS article.

(2} Departmsnt amendments, The Department may amend any permit
at any time during its term with the concurrence of the permittee, or as
required oy law. The Department shall amend a permit as reqquired by law
regardiess of whether the permittes coneurs with such amendment. -

(3) Change of name or address. A permittee is not required to amend
a permit-or obtain a new permit if there is a change in the legal individual
or business name, or in the mailing address of the permittee. A permittes
is required to notify the Regional Manager within 1§ caléndar days of
such change. This provision dogs not authorize any change in location of
the conduct of the permitted project or activity when approval of theloca-
tion is a qualifying condition of the permit, -« s, .

(4} Minor permit amendments. Amendments that Wou]d not Slgn1ﬁ~
cantly modify the scope or naturé of the permitted pr 0_]ect or activity or
the minimization, mitigation’ ot ‘monitoring measured in an incidental
take permit, as determined by the Department; shall be considered minor -
permit amendments. Minor permit amendments shall be.approved and
incorporated into the inciderital take permit, or demed by the Director
within 60.days-of the pérmittee’s submission of an application for amend-
ment, If the Direcior appfoves a minot pennit amendment, the Depart—

Register 92, Mo, 1;1-1-5%
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ment shall not impose any new permit condition or modify any existing
permit condition except when the new or modified condition:

(A) relates solely to the minor permit amendment,

(B) is required by changes in the law, or

(C) is needed to make existing permit COI‘ldlthl‘lS consistent with the
proposed amendment.

{5) Major permit amendments. Amendments that would significantly
modify the scope or nature of the permitted project or activity or the mini-
mization, mitigation or monitoring measures in an incidental take permit,
or require additional environmental review pursuant to Public Resources
Code, section 21166, or California Code of Regulations, title 14, section
15162, as determined by the Department, shall be considered major per-
mit amendments. Requests for major permit amendments shall be re-
viewed according to the process established for initial permit applica-
tions, except that the information and analysis provided in support of ah
application for a major permit amendment may rely on and supplement
the information and analysis used in the initial permit application.

(6) Approval standard. The Director shall approve any minar or major
permit amendment if the amended permit would continue to meet the
standards in section 783.4.

(d) Alteration of permit. Permits shall not be altered, erased, or muti-
lated, and any permit which has been altered, erased, or mutilated shall
immediately become invalid.

{e) Display of permit. Permits shall be displayed for inspection upon
reguest by the Director or the Director’s agents,

(f) Surrendér of permit. Any person holding a permit shall surrender %

such permit to the Department upon notification that the permit has been
suspended or revoked and all appeal procedures have been exhausted.

NOTE: Authority cited: Sections 702 and 2081(d}, Fish and Game Code, Refer-
ence: Section 2081¢b); Fish and Game Code.

HISTORY

1. New section filed 12-30-98; operative 12-30-98 pursuant to Government
Code section 11343 .4(d) (Register 9%, No. 1),

§783.7. Permit Suspension and Revocation.

{a) Criteria for suspension. The privileges of exercising some or all of
the permit autherity may be suspended at arry time if the permittee is not
in compliance with the conditions of the permit. Any action to suspend
any privileges under an incidental take permit shall be limited 50 25 to ad-
dress the discrete action or inaction that has resulted in the suspension,
to the extent consistent with the species protection purposes of the per-
it

(b) Criteria for revoeation. The Director may begin procedures to re-
voke a permit if the permittee.fails within 60 days of writlen notification
pursuant to subsection {¢}(3) to correct deficiencies that were the cause
of a permit suspension, ot if statutory enactments subsequent to the is-
suance of the permit prohibit the continuation of the permit or the project
or activity covered by the permit. Any action to revoke any privileges un-
der an incidental take permit shall be limited so as to address the discrete
action or inaction, or statitory enactment, that has resulted in the revoca-
tion, to the extent consistent with the species protection purposes of the
perinit.

(¢) Procedure for suspension or revocation.

(1YyWhen the Director believes there are valid grounds for suspending
or revoking a permit the permittee shall be notified in writing of the ro-
posed suspension or revocation by certified or registered mail. In no case

shall a proposed revocation notice be issued prior to the 60 day pexiod:

tequired by subsegtion (b). The notice shall identify the permit to be sus-
pended or revoked, the reason{s) for such suspension or revocation, the
actions necessary to cerrect the deficiencies, and inform the permittee of
the right to object to the proposed suspensien or revocation. The Depart-
ment may amend any notice of suspension or revocation at any time.
(2) Updn receipt of a notice of proposed suspension or revocation the

permittee may file a written objection to the proposed action. Such objee- -

tion must be in writing, must be filed within 45 calendar days of the date
of the notice of proposal , must state the reasons why the permitiee objects
to the proposed suspension or revocatlon and may include supporting
documentation. .
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; quested in the application; or the permit includes m1mm1zat10n or mitiga-

i
§
y

* 1o the Director, An appeal must be submitted within 30 days of the date ;
 of the notification of the decision on the request for reconsideration. The :
f'_appeal shall state.the reason(s) and issue(s) upon which the appeal is*

(33 A decision on the proposed suspension or revocation shall be made
within 45 days after the end of the objection period. The Department shall
notify the permittee in writing of the Director's decision and the reasons
therefor, The Department shall also provide the applicant with the infor-
mation concerning the right to request reconsideration of the decision un-
der section 783.8 of this article and the procedures for requesting recon-
sideration. No permit may be revoked pursuant-to this section unless it -
has first been suspended pursuant to this section, The permit shall remain
valid and effective pending any final determination on suspension under
this subsection, except that a permit may be suspended immediately if
stafutory enactments subsequent to the issuance of the permit prohibit the
continuation of the permit or the project or activity covered by the permit,

MNOTE: Autharity cited: Sections 702 and 2081(d), Fish and Game Code. Refer-
ence: Section 2081{b), Fish and Game Code.

HisTORY

1. New section filed 12-30-98: operative 12-30-98 pursuant to Government
Code section 11343 .4(d) (Register 99, No. 1).

etonsideration and-Appeal Procadires:
(a) Request for reconsideration. Any person may request reconsidera-
tion of an action under this article if that person is one of the following:
(1) An applicant for permitissuance, renewal or amendment who has
received written notice of denial,
2) A'permittee whohasa permit amended, suspended or 1'evoked' or

not been granted authority by the permlt to perform all activities re-:

(b} Method of requesting reconsideration. Any person requesting re-
consideration of an action under this article must comply with the follow-
ing criteria:

(1) Any request for reconsideration must be in writing, signed by the
person requesting reconsideration or by the legal representative of that
persorn, and must be submitted to the Regional Manager.

(23 The request for reconsideration must be received by the Regional
Manager within 30 days of the date of notification of the decision for
which reconsideration is being requested.

{3) The request for reconsideration shall state the decision for which
reconsideration is being requested and shall state the reason(s) for the re-
consideration, including presenting any new information or facts perti-
nent to the issue(s) raised by the request for reconsideration,

(4) The request for reconsideration shall contain a certification in sub-
stantially the same form as provided in section 783.2(a)(11). If a request
for reconsideration does not contajn such certification; but is otherwise
timely and appropriate, it shall be held and the person submitting the re-
quest shall be given written notice of the fieed to submit the certification
within 15 days. Failure to submit certification shall result in the request
being rejected as insufficient in form and content.

(c) Inquiry by the Department. The Department may institute a sepa-
rate inquiry into the matter under consideration.

(d) Determination of grant or denial of a request for reconsideration.
The Department shall notify the permittes of its decision within 43 days
of the receipt of the request for reconsideration. This notification shall be
in writing, shall state the reasons for the decision, and shall contain a de-
scription of the evidence which was relied upon by the issuing officer.
The notification shall also provide information concerning the right to
appeal and the procedures for making an appeal.
{e5 Appeal. A person whohas received an adverse decision following
ubmission of a request for reconsideration may submit a written appeal

" based and may contain any additional evidence or arguments io suppor :
the appeal.
= *(fy Decision on appeal
(1) Before a decision is made concerning the appeal, the appellant may
present oral arguments before the Director if the Director judges oral ar-
guments are necessary to clarify issues raised in the written record. .
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{(2) The Director shall notify the'appellant in writing of his or her decj-
sion within 30 calendar days of receipt.of the appeal, unless.extended for
one additional 30—day period for good cause and the appellant is notified
of the extension.

{3) The.decision of the Director shall constitute the final administra-
tive decision of the Depariment,

NOTE: Authority cited: Sections 702 and 2081(d), Fish and Game Code. Refer-
ence: Section 2081(b), Fish.and Game Code.
History

1. New section filed 12-30-98; operative 12-30-98 pursuant to Government
Code section 11343 4(d) (Reg:ster 99, No. 1).

Article 2. Take Incidental to Routine and
Ongoing Agricultural Activities

§ 786.0, Purposes.

(a) The purpose of this article is to encourage farmers and ranchers en-
gaged in agricultural activities to establish locally designed programs to
voluntarily enhance and maintain habitat for endangered and threatened
species. These voluntary Jocal programs shall be suited to the particular
circumstances of the local agricultural area where each will be implem-
ented,

(b) Upon approval of the voluntary local program by the Department
any taking of candidate, threatened or endangered non—fish species inci-
dental to routine and ongoing agricultural activities is not prohibited by
the California Endangered Species Act, Division 3, Chapter 1.5 of the
Fish and Gamie Code, provided that the take occurs on a farm or ranch
while implementing the management practices specified in the voluntary
local program. )

{c) The voluntary local programs authorized pursuant to this article
shall provide sufficient flexibility to maximize participation and to.gain
the maximum wildlife benefits without compromising the economics of
agricultural operations.

NOTE: Authority cited: Sections 702 and 2086, Fish and Game Code, Reference:
Sections 2062, 2067, 2068, 2080, 2086, 2088 and 2089, Fish and Game Code.
HisToRY

1, New article 2 {sections 786.0-786.6) dnd section filed 12-31-98; operative
12-31--88 pursuant to Government Code section 11343 4(d) (Reglster 99, No.
L.

2. Amendment filed 8-28-2002; operative 9-27--2002 (Register 2002, No. 35).

§ 786.1. Definitions.

{a) Management Practices, “Management practices” are practical,
achievable agricultural practices that, to the maximum extent practica-
ble, avoid and minimize the take of candidate, threatened or endangered
species while encouraging enhancement of wildlife habitat without com-
promising the economics.of agricultural operations when tndertaken by
a farmer or rancher. Examples of management practices include, but are
not limited 1o, establishing brood ponds, nstalling artificial nesting
structures, reducing harvester speed, integrated pest management tech-
niques, planting fallow fields, delaying fall tillage flooding harvested
fields, and establishing wildlife refogia at margins of ficlds.

(b) Routme and Ongomg Agricuitural Activities, “Routme and ongo-
ing agncultural activities” shall include the cultn_'a_tlon and tillage of the
soil; crop rotation; fallowing; dairying: .the production, cultivation,

growing, replanting and harvesting .of any agricultural commodity in-

cluding viticulture, vermiculture, apiculture, or horticulture; the raising
of livestock, fur bearing animals, fish, or poultry, any practices per-
formed by a farmer on a farm a5 incident to or in conjunction with those
farming operations, including the preparation for.market, delivery to
storage or to market, or delivety to carriers for transportation to market,
including any such activities recognized as compétible usés pursuant to
the Williamsori Act (Government Code sections 51200 et seq.) provided
such actjvities are consistent with the economics of agriciiltital opera-
tions; and other similar agricultural activities as determined by.the De-
partment during its review and approval of a particular voluntary local
program. Routine and ongoing agricuftural activities donot include con-
version of dgricultural land to nonagricoltural use, timber harvesting ac-
tivities governed by the State Board of Forestry or aclivities that inten-
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tionally reduce habitat and wildlife to facilitate conversion to
non-agriculiural use. For the purposes of this article and Division 3,
Chapter 1.5, Article 3.5 of the Fish and Game Code, the conversion of
rangeland to more iniensive agricultural uses such as permanent crops is
not considered a routine and ongeing agricultura activity, Ordinary pas-
ture maintenance and renovation and dry land farming operations consis-
tent with rangeland management are considered routine and ongomg
agricultural activities,

{c) Local Program. A “local program” or a “voluntary local program
is a locally designed voluntary program to encourage the enhancement
and maintenance of habitat for candidate, threatened and endangered
species and other wildlife in ways compatible with routine and engoing
agricultural activities on farms or ranches, proposed in accordance with
section 786.2(a) of this article.

{d) Department. For purposes of this article, “Department™ means the
Director of the Department or any Regional Manager or other Depart-
ment representative to whom the Director has delegated duties under this
article.

NOTE: Authority cited: Sections 702, 2086 and 2089, Fish and Game Code, Refer-
ence: Sections 700, 704, 2062, 2067, 2068, 2086, 2087 and 2089, Flsh and (Game
Code.

HisToRrY

1. New section filed 12-31-98; operative 12-31-98 pursuant to Government
Code section 11343.4(d) ( RGngtEI 99, Na. 1),

2. Amendment of section and NOTE filed 8-28-2002; operative 9-27-2002 (Reg- .
ister 2002, No. 35).

§ 786.2. P,reparation of a Voluntary Local Program.

(a) Local Program Devejopment. A local program shall be developed
by a planning committee formed by a group of farmers and/or ranchers
or individual farmers or ranchers who own or manage agricultural lands
within the geographic area to be covered by the local program. The plan-
ning committee, or individual farmer or rancher, shall identify alead ap-
plicant, which may be the local county Agricultural Commissioner or
another entity demgnated by the planmng committee, The planning com-
mittee shall demgn alocal program in consultation with interested gov-
ernment agencies and in cooperation with interested local private sector
entities and interested conservation groups. .

(b) Consultation. Individuals or groups of farmers and ranchérs devel-

‘oping a voluntary local program aré encouraged to consuit with the De-

partment, the California Department of Food and Agriculture, the local
county Agricultural Commissioner, University of California Coopera-
tive Extensgion agents, the USDA Natural Resources Conservation Ser-
vice, local Resource Conservation Districts, Iocal non—proﬁt and private
sector entitiés, or bther agricultural or wildlife experts 1n 1dent1fy1ng ‘ef-
fective management practices.

(c) Information and Assistance from the Department Indlvrduals or
groups of fanners and ranchers may propose a voluntary local program
to the Depart:ment for Department review and assiStance. Wherj re-
quested, the Department shall advise and assist in the developmentof the
voluntary management pmcﬂees and voluntary local program. When
providing information and assistance, the Defartment shall recogilize
that the State consists of many different climates, habitats and geogra-
phies and that management practices wﬂl vary througl t_he 1S'f:ate based

a vquntary otal program with contacts and mformatlon fmm thé De-
partment ‘of Food and Apriculture, the local county Agrrcultural Com-
missioner, Umvermty of Cilifornia Cooperative Extension agents, local
non~proﬁt and privaté sector entities or other agrrcultural expérts.

(2) The Department wiil, upon request piovide thie best available
scientifi¢ information in its possession on any candidate, thteatened, or
endangered species within the vicinity of the proposed voluntary local
program and any such mformatlon the Department has on possﬂJIe man-
agement practices.

- (3 The Department shall sef've as a repository, for mformatmn con-
ceming possible management practices. The Department may collect in-
formation from persons with expettise in agriculture, biology or habitat
conservation, including but not limited to representatives of the Califor-
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nia Department of Food and Agriculture, the U.S, Department.of Agri-
culture, local county agricultural commissioners, University of Califor-
nia Cooperative Extension agents, the Farm Bureau, the Bureau of Land
Management, the University of California at Riverside and Dravis, Cali-
fornia State University at Fresno, California Polytechnic University at
Pomona and San Luis Obispo, and the Cattlemen’s Association, and shall
review the information with the Catifornia Department of Food and Agri-
culture for the purpose of obtaining advice as to the information’s practi-
cal application to local programs. The Department will incorporate avail-
able information developed in the preparation and establishment of each
voluntary local program into that repository to facilitate the establish-
ment of subsequent voluntary local programs and to periodically update
information.

(d) Voluntary Local Program Plan Elements. The following elements
shall be included in the voluntary local prograr:

(1) Area Description. A description of the area 1o be covered by the
voluntary local program needs to include: geographic boundaries; the
mmber of acres covered by the voluntary local program area; the habitat
enhancement opportunities and constraints bearing upon the develop-
ment of recommended management practices; candidate, threatened, and
endangered species and wildlife likely to benefit from the local program;
and reasonably atiainable interim targets and long-range goals for in-
creasing the quantity and quallty of wildlife habitat throughout the pro-
gram avea.

(2) Designated Representative. The local program shall identify the
name and address of one or more designated representative(s) who will
serve as a contact person for communications between the voluntary lo-
cal program and Department.

(3) List of Management Practices. The management practices so listed
shall be described in an appendix to the voluntary local program in suffi-
cient detail so that farmers, ranchers and program reviewers may under-
stand what the practices are, how these practices may be recognized in

‘the field, and how these practices are intended to minimize the take of

candidate, threatened and endangered species while encouraging the en-

. hancerent of habitat. The Department shall not require land set—aside or

conservation easements as & management practice,

(4) Activities Covered by the Plan. A deseription of the general types
of agricultural activities covered and a reasonable estimate of the type
and amount of habitat o be maintained and enhanced and how any signif-
icant adverse environmental effects are addressed by the plan. This ele-
ment may include a description of any agreements required under section
1603 of the Fish and Game Code that are intended 1o be approved during
the term of the voluntary local program.

(5) Best Available Scientific Information. A statement with support-
ing evidence that the management practices are supported by the best
available scientific information for both agricultural and habitat con-
servation practices. The Department shall not tequire the development of
additional scientific information or data as a condition of approval for the
voluntary local program.

(6) Flexibility. A statement with supporting evidence that the volun-
tary local program is designed to provide sufficient flexibility to maxi-
mize pariicipation and to pain maximum wildlife benefits without com-
promising the economics of agricultural operations.

(7) Environmental Analysis. An environmental analysis meeting the
requirements of this subsection shall be prepared and submitted to the
Department, except that when another public agency is acting as lead
agency under the California Environmental Quality Act, Public Re-
sources Code sections 21000 et seq. (*CEQA™), in the preparation and
adoption of the local program, the Department, acting as a responsible
agency, will consider the lead agency’'s environmental document in place
of this environmental analysis. The environmental analysis shall include
adescription of the proposed local program and an analysis of any poten-
tially significant adverse effects of the local program on the environment.

(A) Ifno potentially significant adverse effect is identified, a statement
to that effect shall be provided and supported by a checklist or other docu-
mentation, based on substantial evidence.

(B) If potentially significant adveise environmental effects are rdenti-
fied, the following shall be included:
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1. A detailed siatement of whether additional management practices
are necessary to reduce potentially significant adverse effects to a level
less than significant; and

2. 1f potentially significant adverse effects remain after full consider-
ation of the environmental benefits from the proposed management prac-
tices, a detailed statement shall be prepared of potentiaily feasible alter-
natives to the local plan and additional potentially feasible management
practices that would substantially lessen any remaining potentially sig-
nificant adverse environmental effects. The analysis shall address both
short—term and long-term significant effects on the environment, and
shall also address growth—inducing effécts and potential cumutative ef-
fects. The analysis shall identify any significant adverse environmental
impacts that remain after implementation of il reasonable and feasible
alternatives and management practices. If remaining significant environ-
mental effects are identified, it shall also include a staterent describing
any pubiic benefits of the plan, including the management practices
which substantially lessen the significant environmental effects of the ac-
tivity.

(8) Administrative Plan, The written administrative plan, which de-

scribes how the voluntary local program is administered, shall include:

a tecord keeping process which will document implementation of the
program’s management practices while protecting the confidentiality of
participants -and conforming with confidentiality under section
786 2(d)(10) of this article; a procedure for developing, reviewing and
rev1smg recommendations for management practices; a procedure for
assessing the acreage benefittin gfrom thelocal program on an annual ba-
sis; and a procedure for revoking the participation in the local program
of any local program participant who fails to conduct agricultural activi-
ties or recommended management practices in a manner which is consis-
tent with the requirements of the Jocal program. Faflure to conduct an
agricultural activity or recommended management practice due to an act
of nature or an event beyond the control of a local program participant
shall not constitute grounds for program or indjvidual participant revoca- -
tion, Any participant whose enrollment is involuntarily revoked shall be
required to comply with the procedurss for withdrawal from the local
program.

(9) Withdrawal and Termination of the Voluntary Local Program.
This element shall inctude terms and conditions for withdrawing individ-
ual participation in the voluntary local program or for termination of the
entire voluntary locat program. These terms and conditions shall estab-
lish a reasonable time petiod and reasonable measures-to minimize im-
pacts to listed species in the area dunng withdrawal from or termination
of the local program, without compromising the economics of agricultur-
al operations. These terms and conditions: '

{A) Shall provide for notice to the Departrient of intent to terminate
the voluntary local program or of the withdrawal of any individual farmer
or rancher,

(B) Shell not require land set—aside for impacts to wildlife caused by
withdrawing participation in the voluniary local program, and shali not
impase penalties or disincentives for withdrawing participation.

(C) Shall not prohibit take of listed species during termiration or with-
drawal provided that the terms and conditions governing withdrawal or
termination have been followed.

{10) Confidentiality. All information generated by a voluntary local
program or an individual {andowner in the course of participation in the
local program that identifies or indicates the existence of ¢ndangered,

‘threatened or otherwise protected species or their habitat on a particular

farm or ranch, including but not limited to observations, records, corre-
spondence and communications, shall be confidential to the extent per-
mitted by the Public Records Act and other applicable laws, Confiden-
tiality shall be ensured by the, local program, members of the program
commitiee, all public agencies and each of their respective agents and
employees who obtain such information o the extent permitted by law.

Confidential information may only be used or shared as necessary for the
administration, approval or denial of a local program, or as otherwise re-
quired by law or expressly authorized in this article. Nothing in this ar-
ticle waives, compromises or eliminates any right of confidentiality rec-
ognized in the state’s Public Records Act or Evidence Code, Waiver of
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any right of confidentiality for such information shall not be 2 condition
for approval of a local program or participation in a local program. The
confidentiality provisions of this section extend to the reports prepared
pursuant to section 786.7 of this article uniess the release of information
is authorized in- writing by an individual landowner specifically for that
purpose,

(11} Annual Report. The annual report shall include a summary of the
acreage benefitting from the local program and a summary of the success
of the management practices listed pursuant to subsection (d)(3) of this
section and recommendations, if any, on how to further improve volun-
tary participation by farmers and ranchers and further improve benefits
to wildlife. The annual report shall not include information generated by
a voluntary local program or an individual landowner that identifies or
indicates the existence of endangered; threatened or otherwise protected
species or their habitat on a particular farm or ranch.

NOTE: Authority cited: Sections 702 and 2086, Fish and Gama Code. Reference:
Sections 2062, 2067, 2068, 2080 and 2086, Fish and Game Code.

Hisrory

1. New seciion filed 12-31-98; operative 12-31-98 pursuant to Government
Code section 11343 4(d) (Reg1ster 99, No. 1),

2. Amendment of section heading and section filed 8-28-2002; operative
9-27-2002 (Register 2002, No 35).

§786.3. Voluntary Local Program Review and
Authorization.

A voluntary local program shall be submitted, reviewed and autho-
rized in accordance with this section. During its review of a local pro-
gram, the Department may extend any of the time periods spedified in this
section for a period of no more than 15 days by providing written notice
of the extension to the de31gnated representat;ve and mcludmg an ex-
planation of the reason additional time is required.

(a) Early Review. Before subrnitting the voluntary local program in-
cluding the efivironmental analysis element for review, the voluntary lo-
cal’ program representatives may request a meeting with the Regional
Manager or the Reglonal Manager’s designee for an unofficial review of
the voluntary local program, Thie Regional Manager or the Regional
Manager's designee is encouraged to meet with representauves of the
voluntary local program upon request.

(b) Department liaison. Within 14 days of recelvmg a request for con-
sultation or the,submittal of a voluntary local program, the Department
shall desi gnate astaff person at its appropriate regional offme to seive as
the pnmary contact with prograrn sponsors during the consultauon and
review processes. This desi gnated liatson will be responmble for work_ln g
with the voluntary local program’s desrgnated representative and for re-
sponding to inquiries from voluntary local program sponsors, keeping
program sponsors informed of the status of the Department’s review of
the voluntary local program, and assisting with communication of De-
partiment cormients and guestions (o program Sponsors.

(c) Review of Voluntary Local Program, The voluntary local program
shatl be submitted to the Department for review. The Department shall
conduct an initial review of the plan to determine whether the submis-
sions are complete. Within 60 days after receipt of the local program
plan, the Department shall report to the local program designee whether
the local program as submitied is complete.

(1) If the plan is not complete, the Department shall 1nform the desig-
nee about what additional elements, information or documents are re-
guired to complete the plan and environmental analysis, ‘

(2} If the plan is complete, the Department shall conduct a review of
the environmental analysis and make any revisions in the environmental
analysis that the Department deems necessary or appropriate to accurate-
Iy describe the voluntary local program and its potential effects on the en-
vironment. ithe Department makes any revisions 10 the environmental
analysis, the Department shall inform the designee about the revisions
before making the materials, including the program plan and the revised
environmental analysis, availablé for public review in order to give the
voluntary local program the opportunity to withdraw the proposed pro-
gram before public review.
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(d) Lead Agency — Public Review and Comment, When the Depart-
metitis acting as CEQA lead agency, after the program plan and any envi-
ronmental analysis have been reviewed, the Department shall make all
materials, including the local program plan and environmental analysis,
available for public review at the headquarters of the region in which the
plan was submitted and ai the Department’s headquarters in Sacramento.

(1) Notice of Public Availability. The Depa.rtment shall distribute co-
DIBQ of a Naotice of Public Av_ﬂ_;labﬂ]_tv __n_ljgunr‘mcr that the uo]untal-y 1o
cal program and related documents are being made available for public
review and.comment. A mininmom of 30 days shall be allowed for public
review and comment after distribution of a Notice of Public Avajlabﬂrty
The Notice of Public Availability shall include the following:

(A) The date on which the Department accepied the voluntary local
program as complete.

(B) A brief description of the geographic area covered by the applica-
tion and of the activities proposed to be covered by the local program.

(C) The location where the application is available for public review
and the name and telephone numbers of a contact persen within the De-
partment who can answer guestions regarding the application.

{D) A statement that the Department seeks written.comments from the

- public regarding the plan, an address to which written comments regard-

ing the applicationshould be submitted, and the deadline for submission
of the comments,

{2) Publication and Distribution of the Notice, The Department shall
publish the Notice of Public Availability at least once in a newspaper of
generdl circulation in the drea affected by the local program. Copies of
the Notite of Public Availability shall also be distributed as follows:

(A) A copy to the office of the County Clerk of the county or counties
in which the proposed activity would occur for posting at the customary
place for postm g notices of environmental matters.

(B) A copy to the Office of Planning and Research.

O A copy to any other person upon written request,

(D) Copies may also be posted or made available at such other loca-
tions asthe Department deems desirable and reasonably requlred to pro-
vide adequate public notice.

(3) Response, to Public Comment. After the public comment penod
has closed, the Department shall:

(A)Review ail public comments received, including those from public
agencies with which the Department consults; and

(B} Prepare a written summary and response to all significant environ-
mental points raised during the review of the application,

(e) External Consultation. The Department shall consult with and re-

_quest written comments from the Department of Food and A gricuiture,

county agricultural commissioner(s) of the county or counties in which
the local program is proposed,-and all public agencies with jurisdiction
by lawover the activity to be covered by the local prograni. The consulta-
tions shall occur during the-public comment period when the Department
Is acting as CEQA lead agency and during the 75-day local program re-
view period when the Department is acting as CEQA responsible agency.
In their comments, the Department of Food and Agriculture and the
county agricultural commissioner(s) shall consider if the proposed vol-
untary local program is eons1stent with the eConomics of the agrrcultural
operatiofis.~

@ Department s Authorization of the Voluntary Local Pro gram
W1tlun 75 days of the close of the public cémment periad when the De-
partment 18 acting as CEQA lead agency, and within 75 days of the De--
partment’s determination that the submitted local program is coimplete
when the: Department is acting as CEQA respons1ble agency, the Depart-
ment shall take obe of the following dctions: -

(1) Make the findiiigs reqmred by suibsection (g) of thlS sectlon and au-
thorize the voluntary local program

(2} If the Department determmes that changes in the voluntary local
progii afe netéssary, the Department shal] promptly communicate that
determination and proposed thaiiges to the voluntary local program’s
designated representative. With the consent of the voluntary local pro-
gram designee, the Departrient may make changes in the voluntary local
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program and authorize the revised local program provided the revisions
do not require further environmental analysis or public notice,

. (3) If major changes requiring additional time or further environmen-
tal review are needed, the Department shall reject the voluntary local pro-
gram and convey the identified deficiencies in the local program plan to
the designee for further revisions.

(g) Mandatory. Findings for Authorization of Local Program. The di-
rector shall authorize a voluntary local program only upon making the
following written findings in support of that authorization:

(1) That the voluntary local program includes mianagement practices
that will, to the greatest extent practicable:

(A) avoid the take of listed species,

(B) minimize take of species that cannot be avoided,

< encouragc the enhancement of habitat; and

(D) maximize wildlife benefits without compromlsmg the economics
of agricultural operations.

(2) That the local program is consistent with the goals and policies of
the California Endangered Species Act and is supported by the best avail-
able scientific information,

(3) For every significant adverse environmental effect that hag been
identified for a local program, one or more of the findings required by
section 21081 of the Public Resources Code. The Department may not
approve any local program for which significant adverse environmental
effects have been identified if feasible alternatives or feasible mitigation
measures are available that would substantially lessen a remaining sig-
nificant adverse environmental effect and those alternatives or measures
have not been incorporated into the local program, For purposes of these
findings: _

(A) “Peasible” means “feasible” as defined in section 21061.1 of the
Public Resources Code. ]

(B) “Environmental impact report” me#ns an environmental impact
report prepared pursuant to CEQA or, if the Secretary for Resources cer-
fifies this article under section 21080.5 of the Bublic Resources Code, an
envirommental analysis prepared pursuant to this article,

(C) Mitigation measures shall consist of new or revised management
practices designed to reduce or avoid significant adverse environmental
effects.

(h) Notice of Decision. Within five working days of authorizing or
amending a voluntary local program, the Director shall file a Notice of
Decision with the Secretary for Resources. The Notice of Decision shall

_include a statement that the Director authorized oramended the local pro-

£TAT.

NOTE: Authority cited: Sections 702 and 2086, Fish and Game Code. Reference:
Sections 2062, 2067,2068 and 2086, Fish and Game Code,

HisTorRY

1. New section filed 12-31-98; operative 12-31-98 pursuant to Government
Code section 11343 4(d) (Reglster 99, No. 1),

2. Amendment of section heading and repeaier and new section filed 8-28-2002;
operative 9-27-2002 (Register 2002, No. 35),

§786.4. Amendments to the Voluntary Local Program.

() The voluntary [ocal program may initiate an amendment to a local
program by providing written notification to the Department and by pro-
viding the Department with the necessary information for review. The
Department review and approval of such amendments shall be governed
by the following provisions . The Director shall approve any minor or ma-
jor program amendment if the amended program would continue to meet
the standards in section 786.3(g) of this article.

(1) Minor Amendments. Amendments that the Department deter-
mines will not significantly modify the scape or nature of the local pro-
gram; will not likely result in a significant adverse impact on candidate,
threatened, or endangered species beyond that anticipated from the origi-
nally approved plan; will not likely diminish the habitat-enhancing bene-
fits of the local program; and will otherwise meet the standards in section
786.3(g) of this article shall be considered minor amendments to the local
program. The Director shall approve minor amendments and incorporate
themn into the local program , or shall deny the minor amendments, within
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30 days of submission of a minor amendment to the Department. Minor
amendments may be used to adapt a local program’s management prac-
tices based on experience in implementing the local program to make
those practices more effective in meeting the standards in section
786.3(g) of this article, provided the Department determines the changes
meet the criteria in this subsection (a)(1) for minor amendments. For a
minor amendment of alocal program for which the Department adopted
an environmental analysis, the Department may prepare an addendum to
the environmental analysis or other appropriate document.

(2) Major Amendments. Amendments that the Department determines
waould significantly modify the scope or nature of the Jocal program, like-
Iy result in a significant adverse impact on candidate, threatened, or en-
dangered species beyond that anticipated from the originally approved
plan, diminish the habitai—enhancing benefits of the local program, or re-
quire additional environmental review pursuant to section 21166 of the
Public Resources Code or California Code of Regulations, Title 14, sec-
tion 15162, shall be considered major amendments to the local program.,
Requests for major amendments shail be reviewed according to the pro-
cess established in this article for new local programs, except that the in-
formation and analysis provided in support of an application for a major

- amendment may rely on supplemental information to the analysis used

in the initial submittat for the local program. ‘

(b} The Department may initiate an amendment to a locat program pur-
suant to this subsection if it believes that an amendment is reasonably
necessary to bring the local program into compliance with the provisions
in section 2086(b) of the Fish and Game Code or any other relevant provi-
sion of law.

(1) To make minor amendmenis as defined in subsection (a)(1) of this
section, the Department shall notify in writing the voluntary local pro-
gram designee of the proposed minor amendment and give the voluntary
local program participants 60 days to accept or decline the proposed mi-
nor amendments. If the voluntary local program decides to decline the
proposed minor amendments, the Department may initiate steps neces-
sary to allow for the termination of the program or allow individuals to

- withdraw from the voluntary local program. If the voluntary local pro-

gram accepts the amendments or fails to respond within the 60 days, the
Department may approve the minor amendments with no further con-
sultation.

(2) To make major amendments as defined in subsectmn (a)(2) of this
section, the Department must make a finding that the program is not in
compliance with section 2086(b) of the Fish and Game Code and state
its rationale. The local program designee shall be notified in writing of
the findings and rationale and be given 60 days to respond to deficiencies
outlined by the Department. If the voluntary local program fails to amend
the program, as directed by the Department, the Department may initiate
steps necessary to terminate the program and allow individuals to with-
draw from the voluntary local program.

NOTE: Authority cited: Sections 702 and 2086, Fish and Game Cade. Reference:
Sections 2062, 2067, 2068, 2080 and 2086, Fish and Game Code.

HISTORY
1. New section filed 12-31-98; operative 12-31-98 pursuant to Government
Code section 11343.4{d) (Register 99, No. 1).
2. Renumbering of former section 786.4 to new section 786.6 and new section filed
8-28-2002; operative 9-27-2002 (Register 2002, No. 35).

§ 786.5. Department Termination of a Voluntary Local
Program. '

If the Department terminates voluntary local program because it no
Tonger complies with section 2086(b) of the Fish and Game Code, ter-
mination shall be conducted consistently with the terms and conditions
established pursuant to section 786.2(d)(%) of this article. Individual par-
ticipants following the terms and conditions of withdrawal shall continue

‘to receive take authorization until withdrawal has been completed.

NoTe: Authority cited: Sections 702 and 2086, Fish and Game Code, Reference:
Sections 2080 and 2086, Fish and Game Code. :

HisToRrY

1. New section filed 12—3 1-98; operative 12~31k98 pursuant to Government
Code section 11343.4(d) (Register 99, No. 1). .
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2. Renumbering of former section 786.5 tonew section 786.7 and new section filed
§-28-2002; operative 9-27-2002 (Register 2002, No. 35),

§ 786.6. Take Authorization.

Any taking of candidate, threatened or endangered species incidental
to routine and ongoing agricultural activities is not prohibited by Divi-
sion 3, Chapier 1.5 of the Fish and Game Code if the take occurs while
management practices in a veluntary local program authorized pursuant
{o this article are being followed, except that this section does not autho-
rize the take of fish species that are a member of the class Osteichthyes.
The Department recognizes that management practices, if successful,
will increase the number of individuals of candidate, threatened and en-
dangered species in proximity to farms and ranches as aresult of manage-
ment practices. This article is intended to protect farmers and ranchers
from legal liability for take that may result from their voluntary participa-
tion in a voluntary local program.

NOTE: Autherity ¢ited: Sections 702 and 2086, Fish and Game Code. Reference:
Sectlcms 2062, 2067, 2068, 2080, 2086(c) and 2088, Fish and Game Code.
HisToRY
I. New section filed 12-31-98; operative 12--31-98 pursuant o Government
Code section 11343 4(d) (Reulster 99, No, 1).

2. Renumbering of former section 786.6 to new section 786.8 and renumbering
and amendment of former section 786.4 1o section 786.6 filed 8-28-2002; op-
erative 9-27-2002 (Reglster 2002, No. 35).

§ 786.7. Reporis to the Legislature.

(a) Beginning in 2000, and every five years thereafter, the Department
shall submit a written report to the appropriate pelicy committees of the
Legislature regarding the effects of voluntary local programs.

(b) The Department shall consult with the Department of Food and
Agriculture in evaluatmg the voluntary local programs and preparing the
report,

(c) The report shall contain: _

(1) A summary of voluntary local programs currently established;

{2) An analysis of trends in temporary and permanent acreage benefit-
ting from the voluntary local programs, including an estimate ‘of the
amount of land upon which routine and ongoing agricultural activities
are conducted,

(3) Examples of farmer and rancher cooperation in designing and im-
plementing the voluntary local programs; and

(4) Recommendations to improve voluntary participation by farmers
and ranchers.

NOTE: Authority cited: Sections 702 and 2086, Fih and Game Code. Reference:
Section 2086(d)(2) Fish and Game Code.

HisTORY

1, Renumbering and amendment of former section 786.5 to new section 786.7 filed
8§-28-2002; operative 9-27-2002 (Register 2002, Ne. 35).

§786.8. Construction with Other Statutes.

Nothing in this Article precludes the Department from authorizing
agricultural conservation programs. pursuant to other provisions in Divi-
sion 3, Chapter 1.5 of the Fish and Game Code. Take that occurs inciden-
tal to farm or ranch operations may independen(ly be authorized by the
Department under section 2081 or 2835 of the Fish and Game Code, pro-
vided the requlrements of those sections are satisfied. In addition, the
specific provisions in this Article that authorize incidental take by partici-
pants in a voluntary local program shall not be construed to limit the
application of section 2087 of the Fish and Game Code, which provides
that accidental take of candidate, threatened and endangered species is
not prohibited during routine and ongoing agricultural activities without
tegard to whether a voluntary local program has been established.

NOTE: Authority cited: Sections 702 and 2086, Fish and Game Code, Reference:
Sections 2062, 2067, 2068, 2080, 2086, 2087 and 2835, Fish and Game Code.

- HIsSTORY

1. Remumbering and amendment of former section 786.6 to new section 786.8 filed
8-28-2002; operative 9-27-2002 (Register 2002, No. 35},
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Article 3. Incidental Take Permit Gundelines

for Timber Operations

§ 787.0. Purpose and Scope of Fl_egulations.

{(a) The purpose of this article is to establish ruies and guidelines in ac-
cordance with Section 2112 of the Fish and Game Code to implemen
Fish and Game Commission policies regarding the issuance of incidental
take permits pursuant to SBCEIOD 2081 of the Fish. and Game Code for tim-
ber operations or activities that may take coho salmon, a species that is
listed as threatened or endangered under the California Endangered Spe-
cies Act, Fish and Game Code sections 2050, et seq.{“CESA™), The Fish
and Game Commission approved the Recovery Strategy for California
Coho Salmon (Oncorhynchus kisutch) (February 2004), and approved
for inclusion specified policies pursuant to Section 2112 of the Fish and
Game Code to guide the issuance of incidental take permits under Section
2081 of the Fish and Game Code for timber operations or activities. This
article sets forth rules and guidelines to implement those policies. In ac-
cordance with section 2112.of the Fish and Game Code, this article speci-
fies conditions and cireumstances when: (1) take is prohibited; (2) an in-
cidental take permit is requ1red and (3) an incidental take permit is not
required. This article outlines various ways to obtain incidental take per-
mits for timber operations and activities, including an expedited process
for obtaining incidental take permiis by certification pursuant to these
regulations, and through the norrnal permitting process set forth in CESA
impiementing regulations, California Code of Repgulations, title 14, sec-
tion 783.0 et seq.. The standards for issuance of incidental take permits
are the permit issuance criteria set forth in section 2081(b) and (c) of the
Fish and Game Code. This article is not intended to create a presumption
that any particular timber operation or activity will incidentally take coho
salmon. )

{b) This article does not affect the Department’s authority to authorize
take pursuant to any other provision of the Fish and Game Code or any
other provision of the California Code of Regulations including, but not

limited to, take authorizations issued or approved by the Depariment pur-

suant to section 2835 of the Fish and Game Code.

NOTE: Authority cited: Sections 702, 2080, 2081(d) and 2112, Fish and Game
Code. Reference: Sections 702, 2080, 2081(b), 208 1(c) and 2112, Fish and Game
Code,

HisTORY
1. New article 3 {sections 787.0-787.9) and section filed 2-11-2008; operative

%;1 1-2008 pursuant to Government Code section 11343 4. (Regmter 2008, No.
§ 787.1. Deﬁnitions

(a) The terms used in this article are defined by the definitions pro-
vided in the Forest Practice Rules, California Code of ReguIatmns title
14, section 895.1, et seq., except as spec1fica11y provided in this article:

(1) Jeopardy Determination. A “jeopardy determination™ is the De-
partment’s determination, made in accordance with section 787.6 as to
whether issuance of an incidental take permit for proposed timber opera-
tions actlv;tles would _]eopardlze the continued existence of coho salmon.

(2). Recovery Unit, A “recovery unit” is a group of watersheds related
hydrologically, geologically and BCO]OUICEIHY which constitute unique
and important components,of an Evolutlonarlly Si gmﬁcant Unit for coho
salmon, The coho salmon recovery units are defineated and descnbed in
the Recovery .S'tmregy for California Coho Salmon (Oncorkynchus ki-
suteh) (February 20043, inclusive of amendments.

(3) Watersheds with Coho ‘Salinon. “Watersheds with coho salmon”
means any planning watershed(s) where cohosalmon (Onemhynchus ki-
sutch) have been documentsd by the Depamnent of Fish and Game to be
present during or after 1990, A list of watersheds with coho salmon is
available at hitp: //www Jdfz.ca. govﬂlabcon/tlmbelhndex html

NOTE: Authority cited: Sections 702, 2081{d) and 2112, Fish and Game Code.
Reference Sections 702, 2081(b), 2081(c) and 2112, Fish and Game Code,
""" HISTORY
1. New section filed 2-11-2008; operative 2-11-2008 pursuant to Government
Code section 11343 .4 (Regxster 2008, No. 7).
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2, Change without regulatory effect repealing definition (a)(1) in conformanw
with Environmental Protection Information Center, et al., v. California Depars-
ment of Fish and Game, Superior Court of the State of Cahfamla County of San
Francisco, Case No. CPF-08-508127, and renumbering subsections filed
9-21-2010 pursnant to section 100, title 1, California Code of Reguiations
(Register 2010, No. 39). )

§787.2. Take Detgrmination for Timber Operations.
[Repealed]

NOTE: Authority cited: Sections 702, 711.7, 2080, 2081(d} and 2112, Fish and

Game Code;-and Sections 21067, 21069, 21070, 21080.1, 21080.3, 21080 .4,

21080.5,21082.2 and 21104.2, Public Resources Code. Reference: Sections 702,

711.7, 2080, 2081(b)}, 2081(e) and 2112, Fish and Game Cede; and Sections

21067,21069,21070,21080.1,21080.3,21080.4,21080.5,21082.2 and 21104.2,
Public Resources Cade.

: HisTORY
1. New section filed 2-11-2008; operative 2-11-2008 pursuant o Government
Code section 11343 4 {Register 2008, No, 7).

2, Change without regulatory effect repealing section in conformance with Envi-
ronmental Protection Information Center, et al., v. California Department of
Fish and Game, Supetior Conrt of the State of Callforma County of San Fran-
cisco, Case No. CPF—OS—SOS 127, filed 9-21-2010 pursuant to section 100, title
1, California Code of Regulations (Register 2010, No, 39). -

§787.3. Take of Coho Saimon from Timber Operations
~ Prohibited.
Any unauthorized take of coho salmon is prohtbited and may be sub-
ject to criminal action pursuant to the Fish and Game Code.

NOTE: Authority cited: Sections 702, 2080and 2112, Fish and Game Code. Refer-
ence: Sections 702, 2080 and 2112, Fish and Game Code

HisTorY

1. New section filed 2--11-2008; operative 2-11-2008 pursuant to Government
Code section 11343.4 (Register 2008, No. 7).

Incidental Take Permit for Timber QOperations
Required,
In order to issue an incidental take permlt under the processes outlined

. inthis section, the permit issiance criteria set forth in Section 2081(b) of

the Fish and Game Code must be met. In addition, as required by Section
2081(c) of the Fish and Game Code, the Department shall not issue an
incidental take permit for coho salmon if issuance of the permit would
jeopardize the continued existence of the species. The Department will
determine whether issuance of the permit would jeopardize the continued
existence of the species in accordance With section 787.6,

NoTE: Authority cited: Sectiens 702, 2080, 2081(d) and 2112, Fish and Game

Code, Reference: Sections 702, 2080, 2081(h),208] (c)and 2112, Fish and Game
Code.

HisTORY

1. New section filed 2—-11-2008; operative 2—11-2008 pursuant to Government
Code section 11343 .4 {Register 2008, No, 7).

2. Change without regulatory effect repealing subsections (a)-(a)(4) in confor-
mance with Environmental Protection Iinformation Center, ef al., v. California
Department of Fish and Game , Superior Court of the State of Califoraia, County
of San Francisco, Case No, CPF-08-508127, and repealing subsection (b) des-
ignator filed 9-21-2010 pursuant to section 100, title 1, California Code of Reg-
ulations (Register 2010, No. 39).

§787.5. Incidential Take Permit for Tirhber Operations Not
Required.

" (a) If the Department determines, pursuant to section 2080.1 of the

Fish and Game Code, that an incidental take statement or permit for coho

salmon issued by the Secretary of Commerce for proposed timber opera-
tions is consistent with CEESA, no further authorization or approval is
necessary. '

{b) Regardless of whether the Departmeni first makes a determination
regarding the take of coho salmon, the Department and any project pro-

ponent who intends to meet the requirements of the Natural Community

Conservation Plaoning Act (Fish and Game Code section 2800 et seq)
may enter into a planning agreement pursuant to section 2810. The pian-
ning agreement must include an interim process during plan develop-
ment for project review. The interim process may include measures for
timber operations or activities which the Depariment concludes will
avoid take. Timber operations or activities carried out in accordance with
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any such interim process that avoids take will not require an incidental
take permit under section 2081 of the Fish and Game Code.

NOTE: Authority cited: Sectlons?OZ 2080,2080.1,2081,2112 and 2810, Fishand

Game Code. Reference: Sections 702 2080 20801 2081 2112 and 2810, Fish
and Game Code.

HisTORY
1, New section filed 2—11-2008; operative 2-11—-2008 pursuant to Government
Code section 11343 .4 (Register 2008, No, 7).

2. Change without regulatory effect repealing subsections {a)-(b) in conformance
with Environmenial Protection Information Center, etal., v. California Depart-
ment of Fish and Game, Superior Court of the State of California, County of San
Franeisco, Case No, CPF-08-508127, and relettering subsections filed
9-21-2010 pursuant lo section 100, title 1, California Code of Regulations
{Register 2010, No. 3%).

§ 787.6. Jeopardy from Timber Operations Prohibited.

(a) A jeopardy defermination will be made vsing an analysis at the
scale of the coho salmon recovery unit and will be made for the Evoiu-
tionarily Significant Unit. A jeopardy determination must be based upon
the best scientific and other information that is reasonably available,
which may include, bui not necessarily be limited to, consideration of:

(1) coho salmon’s ability to survive and reproduce; and

(2) any adverse impacts of the taking on ccho salmon’s ability tosur-
vive and reproduce in light of:

(A) known pepulation trends;

(B) known threats to the species; and

(C) reasonably foreseeable impacts on the species from other related
projects and activities.

(b) The Department could determine that proposed timber operations
will jeopardize the continued existence of coho salmon if one or more of
the following criteria are met and the impact will likely reduce the num-
bers of coho salmon in the recovery unit returning to spawn successfuily
in future years.

{1) One ormore cohorts of coho salmon within the recavery unit return
in very low numbers, or not at ail, and timber operations will likefy “take”
a substantial number of any life stage of coho salmon.

(2) Timber operations will create a barrier to passage or substantiatly

" reduce access by coho salmon to any habitat used for migration, spawn-

ing or rearing.

(3) One or more cohorts of coho salmon within the recavery unit return
in very low numbers, or not at all, and {imber operations will directly or
incrementally through cumulative effects render existing spawning or
rearing habitat unsuitable for continued use by coho salmon.

(4) Exceptional project specific circumstances exist or are proposed
which will reduce the numbers of coho salmon in the recovery unit re-

-furning to spawn successfully in future years.

{c) Where the Department determines that proposed timber operations
are likely to jeopardize the continued existence of coho salmon, the De-
partment shall consult, upon request by the project proponent or Lead
Agency, and specify reasonable and prudent minimization and mitiga-
tion measures which, if fully implemented, will avoid jeopardy while
maintaining the project purpose to the greatest extent possible,

(d) Where, following such consultation, the project proponent de-
clines to incorpogate any of the specified reasonable and prudent mini-
mization and mitigation measures into the proposed preject, the Depart-
ment shall not issue an incidental take permit. If, however, the project
proponent agrees to incorporate all of the specified reasonable and pru-
dent minimization and mitigation measures into the proposed projectto
avoid jeopardy, the Department may issue an incidental take permit if the
permit issuance eriteria set forth in Section 2081(b) are met.

NOTE: Authority cited: Sections 702,.2080, 2081(c) and 2112, Fish and Game
Code, Reference Sections 702, 2080, 2[]81(c) and 2112, Fish and Game Code.
HisTory

1. New section filed 2-11-2008; operafive 2—11—-2008 pursuant to Government
Code section 11343 .4 (Register 2008, No. 7).

2, Change without regulatory effect repealing subsection (&} in conformance with
Environmental Protection Information Center, et al,, v, California Department
of Fish and Game, Superior Court of the State of California, County of San Fran-
cisco, Case No, CPF-08-508127, and releitering subsections filed 9-21-2010
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g}ursuant to section 100, title 1, California Code.of Regulations (Register 2010,

Incidental Take Permit by Certification for Timber
Operations.

(a) The Department may permit incidental take of cohe salmon from
timber operations by cerfification of compliance under this section if all
of the following are safisfied: -

(1) The permittee certifies in writing that'the permittee agrees to com-
ply with and incorpofate into its timber cperations all minimization and
mitigation measures specified in Forest Practice Rules, California Code
of Regulations, title 14, sections 916.9.1 (936.9.1), 916.9.2, (936.9.2),
9239.1 (943.9.1}, and 923.9.2 (943.9.2) as identified and described ina
THP or Notice of Timber Operations attached to the certification. Pre-
consultation with the Department prior to submittal of the certification
and attached THP ar Notice of Timber Operations is strongly recom-
mended in order to facilitate acceptance and return receipt of the certifi-
cation.

(2) The permittee includes implementation and effectweness monjtor-
ing procedures and schedules in the Timber Harvesting Plan (THP) or
Notice of Timber Operaticns. Monitoring which is specified in the THP
or Notice of Timber Operations to meet other regu]atoi'y requirements
may be determined by the Department to satisfy the issuance criteria for
an incidental take permit

{3) The permittee provides a financial security for performance with
terms and in an amount acceptable to the Department in accordance with
section 787 .8.

(4) The permitice provides written consent 1o the Department for ac-
cess to inspect timber operations during and following completion of op-
erations for compliance monitoring,

(5) The Department returns a signed receipt of the certification finding
that it meets the requirements of Sections 2081(b} and (c) of the Fish and
Game Code, If any requirement is not met (e.g., a financial security in a
form and amount acceptable to the Department is not provided), the De-
partment shall deny the certification and notify the permittee,

{6) The THP or Notice of*Timber Operations which is the subject of
the certification is approved by the Callforma Department of Forestry
and Fire Protection,

(b) Effect of Certification.

(1) A cerlification that is signed by the Department is an fricidental take
permit for coho salmon that becomes effective only after both of the fol-
lowing have occurred:

(A) The permittee receives the signed certification from the Depart-
ment from the appropriate régional office; and

(B) The THP or Notice of Timber Operations attached to the certifica-
tion, which contains the required minimization and mitigation measures,
is approved by the California Department of Forestry and Fire Protection;

(2) The incidental take permpit by certification authorizes incidental
take of coho salmon from the timber operations described in the THP or
Notice of Timbér Operations that is attached to the certification. Any in-
cidental take from operations that deviate from such timber operations,
whether under subsequent amendments to the THP or Notice of Timber

§ 787.7.

Operations or otherwise, is not authorized by this permit by certification: -

(3) CESA implementing regulations governing permit revocation and
suspension (California Code of Regilations, title 14, section 783.7) ap-
ply to an incidenital take parmit by cértification. 7

(c) Form of Certification. The cextification required by section 787.7
shall take substantially the following form: '

CERTIFICATION OF COMPLIANCE

I certify that all of the mmuruzauon and mitt gation measures set forth
in Forest Practice Rules, California Code of Regulations, title 14, sec-
tions 916.9.1 (936.9.1);, 916.9.2, (936 9.2); 923.9.1 (943.9.1), and
92392 (943.9.2) including any altefliativé nisasures provided in these
sections are included-as enforceable elenients of the attached Timber
Harvesting Plan (THP) or Nomndustrxal Timber Management Plan
(NTMP) Notice of Timbér Operations. -
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I acknowledge that these measures are roughly proportional in extent
to the impact of the authorized take of the species, the measures maintain
my project objectives to the greatest extent possible, and they are capable §
of successful implementation. I understand that this permit allows inci-
dental take of coho salmon pursuant to CESA,; it does not authorize the
violation of any Federal, State or local laws or regulations. I understand
that this incidental take permit becomes effective after both of the follow-
ing have ocoinzed: (1) the THP or Notice of Timber Operations contain-
ing the required measures is approved by the Department of Forestry and
Fire Protection; and {2) I have received receipt of the certification signed
by the Department of Fish and Game from the appropriate address below.
[ understand that this certification permits incidental take of cohe salmon
from the timber operations described in the aitached THP or Notice of
Timber Operations, Any incidental tke from operations that deviate
{rom such timber operations, whether under subsequent amendments to
the THP or Notice of Timber Operations or otherwise, is not avthorized
by this permit by certification.

I certify that the information submitted in this certification is compiete
and accurate to the best of my knowledpe and belief, | understand thatany
false statement herein or failure to comply with the terms of the permit
(e.g., niiznthorized take under CESA for undertaking a project that dif-
fers from the one described in the attached THP or Notice of Timber Op-
erations, or failure to properly implement required minimization and mit-
igation measures) may subject me to suspension or revocation of this
permit and to civil and criminal penalties under the laws of the State of
California.

THP or NTMP designation:

Proposed beginning date of timber operations:

End date for timber operations:

Attached is the security for performance, calculated in accordance
with section 787.8, ensuring adequate funding to 1mplement measures to
minimize and fully mitigate impacts of authorizéd take, and for monitor-
ing compliance with and effectiveness of, those measures. The under-
signed is responsible for immediately notifying the Department of Fish
and Game of any deviations from the above.

Date

The undersigned is authorized to provide consent to the Department
of Fish and Gamé to access and inspect the subject timber eperations dur-
ing and following completion of operations, and hereby provides such
authorization to the Department of Fish and Game.

(RPF or authorized signature)

Date

For Del Norte, Humbeldt, Mendocmo S1sk1you or Trinity Counties

REG]O\\AL MANAGER .
DEPARTMENT OF FISH AND GAME
601 LOCUST STR_EEI‘

REDDING, CA 95001

(530) 225.2300

For Santa Cruz, San Mateo, Marin, or Scnoma Counties

REGIONAT, MANAGER
DEPARTMENT OF FISH AND GAME
P.C. BOX 47

YOUNTVILLE, CA 94599

(707).944 5500

The Department of Fish-and Game [cucla one: finds/does not find]
that: (1) the activities identified in the attached THP or NTMP Notice of
Timber Operations may result in take of coho salmon incidental to an
otherwise lawful activity; where the Department of Fish and Game finds
that the activities may result in incidental take, the Department of Fish
and Game fmds that; (2) the impacts of authorized take will be minimized
and fully mitigated; the measures required to meet this obligation are
roughly proportional in extent o the impact of the authiorized take; where
various measures are available to meei this obli_gétion, the impacts of
take, the measures maintain the applicant’s objectives to the greaiest ex-
tent possible; and the measures are capable of successful implementa-
tion; (3) this permit by certification of compliance is consistent with reg-

{authorized representative si gnature}
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ulations adopted pursuant o Sections 2112 and 2114 of the Fish and
Game Code; (4} the permittee has assured adequate funding to imple-
ment the required measures and for monitoring compliance with and ef-
fectiveness of those measures; (5) and issuance of the permit by certifica-
tion which is approved by the signature below will not jeopardize the
continued existence of coho saimon. The Department of Fish and Game's
findings are based upon the certification submitted; the approved THP or
Notice of Timber Operations and associated environmental review and
impact analysis; the administrative records supporting the incotporated
Forest Practice Rules, California Code of Regulations, title 14, sections
916.9.1 (936.9.1), 916.9.2, (936.9.2), $23.9.1 (943.9,1), and 9239.2
(943.9.2), and the Incidental Take Permit Guidelines for Timber Opera-

_ tions, section 787.0 ef seq., and other information the Department of Fish

and Game had before it at the time of the certification.

DFG Regional Manager Date

(d) Department Review and Response. The Depariment shall raview
and approve or deny the certification as soon as possible and no later than
30 days following receipt of all information specified in California Code
of Regulations, title 14, section 783.4 by the appropnate Regional Man-
ager.

NOTE: Authority cited: Sections 702, 2081{d) and 2112, Fish and Game Code.
Reference: Sections ‘702 ,2081(b),2081(c) and 2112, Fish and Gamc Code,
HisTORY

1. New section filed 2-11-2008; operative 2-11~2008 pursuant to Government
Code section 11343.4 (ch1ster 2008, No. 7).

§787.8. Security for Performance for Incidental Take
) Permits.

(a) As reguired by Fish and Game Code section 2081(b){4) and CESA
implementing regulations, California Code of Regulations, title 14, sec-
tion 783.4(a)(4), the permit applicant must assure adequate funding to
implement the required measures and for monitoring compliance with,
and effectiveness of, those measures. Acceptable instruments of finan-
cial security include a pledged savings or trust account, certificate of de-
posit, orirrevocable letter of credit, the terms of which must be approved
by the Department. Othier instruments and their terms must he approved
by the Department. Security must be provided to the appropriate Depart-
ment Regional Manager by certified mail together with the Certification
of Compliance.

(b) Where incidental take is authorized through section 787.5(c), no
additional security for performance is required.

(c) Where incidental take is authorized through section 787 4(a)(2),
(3) or (4), security for performance is required and shall be determined
on a project specific basis.

" (d) Where incidental take is authorized through section 787.4(a)(1),
security shall be provided in accordance with the following and shall in-
clude a Road Component and an Area Component,

(1) Road Component

(A) The security for performance for the Road Component shall be
calculated according to the following scheduie for all roads appurtenant
to the proposed THP or Notice of Timber Operations, which lie within
a watershed with coho salmon. '

(i) $5.000/mile for all road segments within Class I watercourse and
lake protection zones

(ii) $2500/mile for all road segments within Class II watercourse and
lake protection zones

(iii) $1000/mile Tor all road segments within Equipment Exclusion
Zones and Equipment Limitation Zones which are established for Class
I Watercourses, inner gorges and connected headwall swales,

(iv) For each new, reconstricted or temporary Class I watercourse
crossings additional security inthie amount of $2000/crossing shall be re-
quired. Where an existing Class | watercourse crossing will be used with-

out modification, additional security in the amount of $500/crossing
shall be required.

(v) For each new, reconstructed or temporary Class Il watercourse
crossing, additional secuzity in the amount of $1000/crossing shall be re-
quired, Where an existing Class Il watercourse crossing wili be used
without modification, additional security in the amount of $500/crossing
shall be required.

(vi) For each new, reconstructed or temporary Class III watercourse
crossings additional security inthe amount of $500/crossing shall bere-
quired. Where an existing Class III watercourse crossing will be used but
not reconstructed, additional security in the amount of $250/crassing

“shall be required.

(B) The security for performance for the Road Component will be re-

turned following a written request by the permitiee to the Department

upon compietion of the Prescribed Maintenance Period provided that -
each requirement of Forest Practice Rules, California Code of Regula-
tions, fitle 14, sections 923.9.1 (943.9.1}, and 923 9.2 (943.9.2) has been
properly implemented. The Department shall make its best effort io re-
turn the security within 45 days of receipt of said request.

{C) The security for performance for the Road Component will be for-
feited by the permittee if each requirement of Forest Practice Rules,
California Code of Regulations, title 14, sections 923.9.1 (943.9.1), and
923.9.2 (943 .9 .2) has not been properly implemented, except that the De-
partment may, at its discretion, return all or part of the security for perfor-
mance of an applicable component if in the Department’s judgment the
Permittee has completely remedied its failure to properly implementa re-
quired measure or measures.

(2). Area Component

(A) The security for performance for the Area Component shall be cal-
culated at the rate of $500/acre for all proposed Watercourse and Lake
Protection Zones and those Equipment Exclusion Zones and Equipment
Limitation Zones which are established for Class ITI Watercourses, inner
gorges and connected headwall swales.

{B) The security for performance for the Area Component will be re-
turned to the permittee upon filing of the Notice of Completion, and after
receipt of a written request from the permiitee to the Department, pro-
vided that all requirements of Forest Practice Rules, California Code of
Regulations, title 14, sections 916.9.1 (936.9.1) and ©916.9.2, (936.9.2)
have been properly implemented. The Department shali make its best ef-
fort to return the security within 45 days of receipt of said request.

{C) The security for performance for the Area Component Security
will be forfeited by the permittee if any requirement of Forest Practice
Rules, California Code of Regulations, title 14, sections 916.9.1
(936.9.1) and £16.9.2,(936.9.2) has not been properly implemented, ex-
cept that the Department may, at its discretion, return all or part of the se-
curity for performance of an applicable component if in the Department’s
judgment the Permittes has completely remedied its failure to properly
implement a required measure or measures,

{e) The full amount of the required security for performance must re-
main in place for the life of the permit, In the event that the Department
accesses all or part of the security for performance, within 30 days thereof
the permittee will be required to replenish the amount of security to the
{full amount required by the Department.

(f) Notwithstanding, Section 787.7{a) the Department may, at its
discretion, refuse to permit incidental take of coho salmon from timber
operations by cerfification of compliance under this article if the appli-
cant previously obtained an incidental take permit by certification of
compliance under this article and the security for performance for that
permit was forfeited in whole or part for a failure to properly implement
a required measire or measures.

NoOTE: Authority cited: Sections 702, 2081(d) and 2112, Fish and Game Code.
Reference: Sections 702, 2081(b), 2081(c) and 2112, Fish and Game Cede.
History

1. New section filed 2-11-2008; operative 2-11-2008 pursuiant to Govmnment
Code section 113434 (Reglster 2008, No. 7).
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